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“... anthropological approaches to the law are very likely
to become the foundation of jurisprudence in the new century”

Manfred O. Hing, Jurisprudence and Anthropology,
26 Anthropology Southern Africa 114-118 (2003), at 114

anthropology is ““... the most scientific of the humanities,
the most humanist of the sciences ...”

Eric Wolf, Anthropology. Englewood Cliffs, NJ 1964: Prentice Hall, at 988

“A nation’s strength is in its culture”

Johan Vilhelm Snellman (1806—1881), Finnish politician and philosopher,
founder of Finnish currency, modern economy and Finnish as Finnland’s language,
Senator and Chief of Financial Administration when
Finnland was under Russian rule, in a conversation with Czar Alexander II
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PREFACE

This book represents a new approach: It discusses the relationship between law and anthro-
pology by focusing on recent developments and ongoing debates. Inevitably, this approach
falls short of covering all aspects pertaining to the social science of legal anthropology. There-
fore, the text indicates where the student of legal anthropology may find more information
on what is traditionally considered the substance of both law and anthropology. Of special
interest here are normative issues of cultural anthropology, especially when they border on
law, politics, religion and economics.

What the book is about

There are three main aspects to this text: First, the outline and structure of the entire field of
legal anthropology is presented in a new light, by separating a general part containing over-
arching contexts (“Part One”) from special fields such as family, contracts, and torts (“Part
Two”). Secondly, I discuss several contemporary themes, for instance the multiplicity of legal
systems, organizational issues, and the role of ethnicity in the United Nations. Thirdly, tradi-
tional questions of legal anthropology are critically assessed, for example the degree to which
law-related behavior may be explained with biological anthropology, and how a legal-anthro-
pological market theory relates to economic liberalism. The subtitle of the book therefore
contains “outlines”, “issues”, and “suggestions”.

Often, academic authors begin their text with one or a few practical examples or stories.
In addition to the many examples used throughout this text to illustrate theoretical principles,
Chapter 16 IV. and V. provide programmatic applications (applied legal anthropology). There,
at the conclusion of the book, these issues are connected to suggestions that arise from the
preceding chapters.

I have identified two strands of these very concrete issues: Overall, globalization fosters
cross-cultural contact befween the approximately 200 nation states of this world. At the same
time, within each of these nation states, diversity, non-discrimination, ethnic equality, and in-
ter-religious harmony identify the problems discussed in this book. Chapter 13 combines the
two strands procedurally

Literature

There is a shortage of books on the relationship between law and anthropology.. Leopold Po-
spisil’s “Anthropology of Law” (1971, several reprints) is rather a handbook that for the most
part speaks to the initiated reader but not to the beginner. Pospisil’s “Ethnology of Law”
(1978; 1985; now out of print) is a very readable introduction for all students, including the
novice. His “Sociocultural Anthropology” (2004) pursues similar goals as I do here, in that
the anthropology of law reaches into neighbouring normative fields (political science, reli-
gion, economy). However, Pospisil‘'s most recent book again addresses mainly the initiated
reader.. Laura Nader’s 1969 volume “Law in Culture and Society” was reisued in 1997. Its
contributions are valuable readings but its structure evidences a less than systematic approach.
The same may be said of Sally Falk Moore’s “Law and Anthropology: A Reader” (2004).
Norbert Rouland’s “Anthropologie juridique” (1988, translated by Philippe G. Planel into
English in 1994 with the title “Legal Anthropology” (1994) is rich in detail and information,
yet with its special interest in the relationship between state and law reveals its originally in-
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tended audience: the French student of legal anthropology. In 1992, Peter Sack and Jonathon
Aleck edited a collection of articles on “Law and Anthropology”. Martha Mundy edited a
book “Law and Anthropology” (2002) containing a collection of chapters and articles on
various topics. “Exotic No More: Anthropology on the Front Lines” by Jeremy MacClancy is
a welcome reflection on anthropology’s general modernity, for law and beyond. Christopher
C. Fennell and Lee Anne Fennel published “Sources on anthropology and law” in 2003. In
their book “Anthropology and Law” (2003), J. Donovan and H.E. Anderson III call for more
attention to the fields and identify a number of pending issues. My own book “Modes of
Thought — A Study in the Anthropology of Law and Religion” (1995, 2" revised ed. 2004)
concentrates on modes of thought as a basic topic of anthropological culture comparison. But
it does not include other subjects of the anthropology of law. In its attempt to focus on recent
issues of outlining, substantiating and critically assessing the anthropology of law, the present book
may serve as an introduction to the current state of the field.

Overview of the contents. Earlier versions

In short, this book bases cultural and, in particular, legal anthropology on a combination of
V. Gordon Childe’s two “revolutions” (the neolithic and the urban) with Karl Jaspers’ axial
age. From this combination follows, directly or indirectly, the presentation of all propositions:
superaddition, economic universals, family structures, human rights, conflict of laws and legal
pluralism, societal orders, etc. Regarding four normative fields of sociocultural anthropology,
this combination facilitates: (1) in law, a science of values helping grant subjective rights of
having and obtaining; (2) in political science, individual and collective human rights; (3) in
religion, individualism; and (4) in economy, the individual — because superadditive — market
with its invisible hand as a solution to the private-public-interest issue and therefore as a
power control.

In one respect, the following text is more than just an introduction to legal anthropology
(or, synonymously, anthropology of law). A textbook on the anthropology of law would have
to confine itself to the discussion of legal issues of anthropology. After more than twenty years
of teaching on graduate and college level I have learned that students and researchers of an-
thropology of law are not satisfied with the mere presentation of legal issues, because ques-
tions of general anthropology — thus going beyond law — cannot be left aside when legal an-
thropology is to be discussed meaningfully. This holds true with respect to the anthropo-
logical methods of analysis, for example the emic-etic distinction, to name a prominent
example (see Chapter 6), or the attributes of culture in a wider context (see Chapter 5). Of-
ten, the anthropologically interested lawyer must be an anthropologist first before turning to
legal questions. Therefore, I decided not to write a book on the anthropology of law, or legal
anthropology, but on law and anthropology. The reader will find an introduction into a num-
ber of fields and subfields of general anthropology, and also, in the relevant context, the appli-
cation of anthropological generalities to law. A certain disadvantage of some of the legal an-
thropological works quoted above is an overly fixation on legal anthropology. A focus on
anthropology and law seems to me a more efficient approach.

The present book grew over the years of offering classes and seminars on law and anthro-
pology in Munich and Berkeley since 1986. These courses were held with the support of
mimeographed readers. The readers in Berkeley, compiled in part with Robert D. Cooter
and Jeremy Waldron, and consisting of one, two or three volumes depending on the scope of
the class, were prepared for classes in 1991, 1992, 1994, 1995, 1997, 1998, 1999 and 2000.
Beginning in 1997, I have been sole author. Over the years, the readers developed into the
direction of a textbook. Finally, the reader of 2000 contained so many comments that I re-
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garded it mature enough for becoming a book. I worked on the book between 2001 and
2008, parallel to a certain amount of fieldwork among American Indian tribes and in South-
ern Africa, as well as my teaching load in Munich. It was clear from the beginning that the
book was not to contain a full survey on law and anthropology as it is intended in class, but
was to be designed only to bring the actual issues, themes, and my thoughts concerning
them.

Similar to the course readers, but in no way identical, the book comes in three parts. Part
One takes up subjects of law and anthropology in general. Chapter 1 assesses the systematic
position law and anthropology hold in the framework of the social sciences, and Chapter 2
reports historic developments of both law and anthropology, and of the schools of anthro-
pology and their different views of the law. To the uninitiated reader, these first two chapters
may not mean much since they demand some prior introduction into at least one social science.
They also require some interest in the system and history of scientific investigation as such.
These two chapters offer few practical examples. In class, undergraduates do not like these
assignments and often give up by dropping the course before the real matter begins. On the
other hand, those who stay may be rewarded by some knowledge in the science of science
and in its historical dimension. I have often wondered whether it might be advisable to move
these — necessary — things to a later place in the course. But their introductory nature speaks
against this. So all T can do is ask the reader for patience, or just to skip these two chapters
until interest has grown enough to return to these essentials. Chapter 3 attempts to unfold the
conceptional world of anthropology as far as needed for law. The interested reader may be
curious to learn the language, the jargon, of the field. Chapter 4 discusses the theory of the
forums, law being one of them, to be distinguished from the forums of the morals, of relig-
ion, of habits and etiquette, etc. Chapter 5 is devoted to various aspects of culture (in the sin-
gular) and the cultures (in the plural). Culture still is the central concept of anthropology and
its subcategories. This chapter is long and offers some difficulties, both for students, readers,
and eventual teachers, as well as for this presentation in an issue-driven book. I have included
some examples to help to understand the context. Chapter 6 treats the analyses, the methods,
of anthropology with a special view of the forum of law and justice. Chapter 6 starts with a
critique of ethnocentrism by the use of modern examples, including the much debated ones
on the “export of democracy”, and Kant’s theory of “eternal peace” by having democracies.
My observation is that students like this chapter. It deals with challenging, even mind-
boggling, mental operations. They concern the pressing question of how to understand, as
member of one culture, another culture. Often it is this chapter on analyses when the student
of the anthropology of law (or any value-centered ought-science) begins to become engaged
in the subject. Chapter 7 is a survey of physical (or better: biological) anthropology and its
importance for the law. Biological anthropology will be a novel subject of study in a book on
the anthropology of law. However, there is a link between cultural and biological anthropol-
ogy that can be illustrated by a reference to law: It is a 4-function theory of biology for law.
This theory could be expanded to other social norms. Later in the book it will be shown that
this bridge between biological and cultural anthropology can be applied to certain forms of
human organizations (Chapter 9). Therefore this chapter is also an introduction into the sci-
ence of behavior, ethology.

The distinction between a general part of legal anthropology (Chapters 1 through 7) and a
special part (Chapters 8 through 13) is new and orients itself at the separation of general prin-
ciples and specific areas of cultural anthropology. Part Two of the book presents the substan-
tive branches of the anthropology of law: Family and kinship (Chapter 8), extra-family human
order, especially organizations (Chapter 9), the anthropology of exchange, reciprocity, distri-
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bution, market and other economic topics (Chapter 10), the anthropology of possession,
ownership and inheritance including cultural property (Chapter 11), the anthropology of
wrongdoing, torts, crimes, and sanctions (Chapter 12), and the anthropology of legal proce-
dure including mediation, jurisdictional and conflict of laws issues (Chapter 13). With its sub-
chapter on conflict of laws in culture anthropology, Chapter 13 enters a new field of study
which, to my knowledge, has been covered in court decisions and a number of articles, but
which still awaits systematic presentation. National and tribal conflict of laws is a subject mat-
ter that, if handled circumspectly, is able to generate and develop respect for national and
tribal identity, because it may cause courts all over the world to study and apply the law of a
nation or tribe when rules of conflict of laws point, by applicable nexuses, to the applicable
substantive tribal customary or code law. If the preceeding examination of jurisdiction had
also pointed to a tribal court, this tribal court will decide under tribal law — its own or of an-
other tribe, and may hereby confront foreign courts with the embarassment of having to re-
ject the recognition of a foreign decision for reasons of local public policy.

In Part Two, the law student, especially the Continental one, will discover a sequence of
presentations he may be used to, or may have heard of, in the civil law systems: Family and
inheritance law, and the law of moral persons, contract, property, torts, procedure, jurisdic-
tion and conflict of laws are branches of civil law.

Part Three of the book is devoted mainly to divers specific cultures. Chapter 14 deals with
American Indian tribal law, customary and code, and Indian jurisdiction and conflict of laws.
The reason of this preference, among many other possibilities, for American Indian legal an-
thropology is simple: It is the legal world that constitutes one of my “fields”, that is, the laws
of predominantly Southwestern tribes, and in particular Pueblo laws. The legal situation of
the tribes in my other field, the aborigines of Southern Taiwan, received their reservation
status from the Japanese who in turn copied for these ancient peoples the US-American reser-
vation system. Nobody can cover all the cultures of the world — about 10000 in history and
presence —. So every anthropologist has to limit her or his studies to one, two or — rarely — three
fields . More is hardly feasible. Thus, what is being said in Chapter 14 has to be taken pars pro
foto, and mutatis mutandis. Chapter 15 is to render a brief report on the role of indigenous
peoples in the international world of today, most of all in the United Nations. Much cannot
be said. The subject belongs to the law of nations, so that Chapter 15 is only meant to open a
view through a window onto the many other cultures which might furnish as subjects to
cross-cultural investigations. Chapter 16 closes the book with a few remarks on applied an-
thropology. Most international problems exist because they themselves are not properly set,
most of all anhropologically: Kosovo, Iraq, Iran, Pakistan, Myanmar are examples. Familiari-
zation with comparative culture may help to solve them.

The subtitle of the book reads “Outlines, Issnes, Suggestions.” Outlines in this context
means systems, dichotomies, surveys, tables, didactic or systematic portrayals of textures,
charts, checklists, and the like. A list of these outlines can be found on p. 19. “Issues” and
“Suggestions” about them relate to recently much debated issues of law and anthropology,
and here lies the focus of the book. An exemplary list of these topics of actual importance
could have been presented in this foreword. However, this would have both been redundent
with regard to the sketch of the contents of Chapters 1 through 16 above.

The purpose of this book is not to broadly repeat what is known long since of classical cul-
tural anthropology, whether concerning law, economics, politics, religion, or its other fields.
Every chapter attempts to focus on topics that concern recent contemporary debates. There-
fore, at the beginning of each chapter, these novelties — or at least some of them — are mentioned
to stimulate the interest of the reader. To reiterate these novel issues here, in the preface,
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would surely overburden it. Reference should therefore be made to the opening paragraphs
of each following chapter.

Some aspects newly introduced into cultural anthropology may be found in various places
throughout the book, such as the phenomenon of “youth bulge”, or non-ethnic anthropology.

Central concepts

The organization of the book interrogates the concept of cultural anthropology. It is in different
parts of the book that the question will have to be answered what after all cultural anthropology
is. This depends on the concept of culture (Chapter 3 I and Chapter s), on the distinction
between cultural and biological anthropology (with its relationship to the concept of nature,
Chapter 7) and on the questions of leadership and societal organization (Chapter 9 1.). At
these junctures, it becomes evident that culture as such answers certain human needs, and
that there are only three basic human needs that culture has to address, in other words, to
“regulate” (against nature).

The wisdom that culture can be reduced to three tasks that have to be tackled against the
natural flow of things comes to the fore when, for example, in constitutional law the separa-
tion of powers is subjected to scrutiny: what functions do the powers within a society have to
serve, for what do they exist? Iran has two powers; clerus and government. The US, follow-
ing Montesquieu, has three powers: legislature, executive, judicature. Taiwan R.o.C. has four
powers: legislature, executive, judicature, and public control. The Keresan speaking Pueblos
in New Mexico have eight powers, the Tewa speaking Pueblos nine. Regardless of the num-
ber of separated powers, reduced to their purposes, all cultures count merely three cultural
tasks to regulate: family matters circling in last resort around incest avoidance, regulation of
societal and economic might, and the relationship with the supranatural, that is, to “religion”
or “belief system”. This reduction of cultural functions to three is possible because several
separate powers may serve the same cultural tasks.

For the structuring of any book on cultural anthropology, this means that it might be ex-
pected that its contents should at least cover three subjects, on family matters, leadership in
society, and belief systems. The present book contains general aspects in Part One, and special
fields in Part Two and here, in Part Two, the reader will find two chapters on family and
leadership (Chapters 8 and 9). However, since the present book is no introduction to cultural
anthropology in general, but only to the anthropology of law and related forums, and family
matters and leadership are chiefly legal themes, and belief systems are not, the cultural subject
of the latter is only touched upon in Part One at difterent places, for instance in Chapter 3
(on concepts) and in Chapter 4 (on human responsibilities).

Facts and Values

The reader will notice a dilemma in which every speaking or writing cultural anthropologist
finds oneself. His or her primordial task is to present the researched facts as complete and pre-
cise as possible. Then comes a point where the speaking or writing anthropologist may wish to
develop a theory of the typification and categorization of the reported facts. This is the thresh-
old from facts to evaluation. Here, the style may change from “ises” to “shoulds”. Often the
“shoulds” dictate needs and ways to choose from the material. Immanuel Kant characterizes this
distinction between these tasks as between pure and practical reason, Max Weber as between
observing and understanding sociology, Clifford Geertz as between “thick description” and
interpretation, the legal methodologists as between descriptive and prescriptive rationale of a
decided case, and the cultural anthropologist between anthropological comparison and applied
anthropology. In the following text, the step from comparative survey of observed facts to their
critical evaluation will not be indicated. To meet eventual “pure” and “practical” demands,
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Chapter 1 II. 8. offers a theoretical treatment of the nature of anthropological concluding.
Chapter 16 IV, V. on applied anthropology presents a summary of “prescriptive” thoughts .

Fieldwork

The results of fieldwork among Northamerican Indians and Taiwanese aboriginal peoples,
and from other travels, for example to Windhoek, Namibia, are in this book not reported in
extenso. For this, other publications are better suited. When already published, they are
quoted. Only in rare occasions, for sake of giving examples, personal experiences are referred
to, if possible in an anecdotal manner, and whenever feasible, in direct speech.

Footnotes. Translations

Of endnotes it is said that they interrupt the reading flow least. But consulting them requires
the use of three hands. Therefore, this book has footnotes. Its precursors, the law and anthro-
pology class readers, also used them. In a monograph, they serve different purposes. When a
line of argument is presented, sidesteps into fields related to the discussion would distract the
reader and weaken the point to be made. These sidesteps supporting the argument were
made into footnotes. Also, readers may wish to learn where they can find additional litera-
ture, including related topics and in-depth treatments of subjects merely alluded to in this
book. Unless otherwise indicated, all translations between English and German are mine.
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PART ONE: ANTHROPOLOGY OF LAW IN GENERAL

Chapter 1: Anthropology of law as a science

Chapter 1 redefines the position of legal anthropology within the social sciences. A new defi-
nition of law for anthropological purposes is sought, and in this context authority as an indis-
pensable conceptional element of law is discussed in a new light with a focus on the relation-
ship of law and justice. Legal pluralism will show two separable dimensions. Among the social
science aspects of anthropology, empirical thinking and guidance by models are being con-
trasted and related to Pre-socratic, Platonic and Kantian epistemology.

L. Definitions. Issues and tasks. Approaches. Types of Cases. Study and
backeround books

1. Anthropology, ethnography, and ethnology of law

Anthropology is the social science that studies cultural and biological characteristics, both
universal and specific of humans, and of human groups, in empirically descriptive, analytically
evaluative, comparative, and practically applicative manner. In short: Anthropology teaches
scientifically arranged knowledge of the human being, obtained in an empirically concluding
way.

Anthropology differs from sociology in mainly two respects: The anthropologist focuses on
the human being in the singular (Greek: anthropos = man) and sees human agglomerations as
being derived from the single person, wheras the sociologist starts from society which is one
of those agglomerations. Anthropology is essentially interested in human culture and cultures
(see Ch. 1 I 3 and Ch. 3), while sociology investigates human society in its various aspects
(Stagl 1997), culture being one of them (“cultural sociology”, Kultursoziologie) — The term
“social anthropology” has a limited technical meaning: it is the British style of anthropology
between the “functionalism” of the 1920s and the “American-British Compromise” of
1945ft. (see V. 1., 3., below). In a wider sense “social anthropology” can be used to characte-
rize any society-related interest of cultural anthropology. As such, the term is imprecise.

Ethnography deals with the collection of data about peoples. Ethnology (Vilkerkunde) aims
at scientific evaluation and presentation of the collected ethnographic data. If ethnology con-
cerns traditional elements of a single people such as the typical layout of its residences, its dia-
lect, rural costumes, or local habits of making music, it is called folklore (Volkskunde). When-
ever ethnological (including folklore) studies are being used for broader comparative cultural
work such as “the meaning of property in various cultures”, “family systems”, “witchcraft”,
“hunting tools” or “tribal forms of government” we can speak of anthropology.

Another example: The ethnographer describes the details of the extensive funeral rituals in
a given African tribe. The ethnologist uses this material and discusses whether this type of
funeral ritual conforms to a certain kind of ancestor worship as the prevalent tribal religion.
The anthropologist may study liminality, i.e. the phenomenon that many cultures have age
classes, and that in the development of a person from child to senior these age classes are be-
ing passed in transitional steps usually accompanied by a liminal ritual (e.g. baptism, confir-
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mation, marriage, the last rites),! and thus the anthropologist is interested whether these
funeral rituals are proof of a habit of practiced liminality beyond physical death which would
point to a belief in some kind of afterlife. Of course, there are no clearcut lines between the
three scientific activities.

Anthropology of law, or legal anthropology, is the field of anthropology where the focus is
on normative aspects of cultural and biological human life that are based on the two (law de-
fining) elements of authority and sanction (see Ch. 1 III, Ch. 4). While the following chap-
ters will concentrate on recent legal issues which are at the center of current anthropological
discussion, the wider background of anthropology in general cannot be altogether neglected.
Thus, the anthropology of law will find itself embedded in more general themes of anthro-
pology such as religion, customs, behavior, and neurology. This is the main reason why the
title of this book mentions “law and anthropology,* not “anthropology of law.”

2. Issues

Below is a partial overview of fresh issues of anthropology of law. Examples of relevant litera-
ture will follow.

It is often said that that the contrast between the rich countries of the industrialized North
and the poor nations of the “third world” is the cause of international trouble and strife. If
this proposition is true, how can the contrast be bridged and third world poverty overcome?
If it is not true (since there seem to be considerable resources in third world countries), what
are the causes of the divide? Is it the lack of finance management skills? A lack of trust? Defi-
ciencies of law? This “poverty issue” will serve as an ever-present background theme of what
is to follow.

a. Another modern anthroplogical issue is federalism. In countries such as Afghanistan and
Somalia, powerful clans seem to have the final say in poltical matters. Can they — or should
they — be persuaded to cooperate in order to form a nationwide government? How? After all,
what is a clan? In other parts of the world, it is not clans that are hard to convince that some
kind of federal cooperation is necessary, but ethnic groups, such as in Basque country, or reli-
gious rifts such as in former Yugoslavia. How is this “federalism issue” connected with the
poverty issue, above?

b. “Modernization” is a multi-faceted keyword in many areas of the world. Broadly speak-
ing, it refers to the conflict between local national, religious, or ethnic tradition on the one
hand and technical or other civilizational achievements of a Western rationalized life style on
the other. Is it a desirable goal to “modernize Islam”, or should a Muslim country live ac-
cording to the standards inherited from former generations? Again, the “modernization issue”
seems to be somehow related to poverty and federalism. But how? And to put it in more
general terms: does anthropological explanation suffice, or should there be intervention by
“applied anthropology?”

c. Next to these and other fundamental anthropological issues there are numerous grave
problems to be solved, many of the them in daily court practice. If in a family law case state
law conflicts with local usages, often religious, what is to prevail? In a murder case, can the
defendant sucessfully point to the custom of feudal revenge that obliged him to kill? Tradi-
tional and religious ideals and attitudes often contradict the norms secular courts have to fol-
low. Is there a way to solve this conflict of normative forums?

d. In a murder case, the defendent, a native of Sicily, makes the allegation that it was his
duty to kill the victim. The “duty” rises from the fact, he claims, that a clan member of the

1 From lat. limen (boundary). See Chapter 9 V., below.
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victim had killed his brother. Therefore, under the traditional rules of feud that are being
obeyed in his home region since centuries, the act of his killing should be regarded as justi-
fied. For, without his act of revenge, he would have lost his honor and respect among family
and friends. Will the judge deem this “ailtural defense” valid? (For cases of this type see, e.g.,
Guido Calabresi (1987); Renteln (2004)).

e. A similar situation is this: Under the rules of conflict-of-laws, it may occur that a na-
tional court is bound to apply foreign law. A German judge may have to decide a case ac-
cording to Spanish real estate law. Must he, in doing so, follow Spanish local administrative
customary practices which to some extent implement Spanish real estate law, or should he
disregard such non-legal practices? In more general terms: Does applying a foreign law imply to
have to submerge in the foreign culture and bring it to bear on the outcome of the case as well?

f. There are, what E. T. Hall (1959; 1963; 1964; 1966; 1974;1976) once called “cross-cultural
blunders”, i.e., misunderstandings that follow from the ignorance of foreign cultures. For ex-
ample, a German-Japanese joint venture failed when, after successful negotiations, the Ger-
man side insisted on a contract in writing. Development aid projects have failed because the
planners mistook pastoralists for sedentary cultivators (Cernea 1985). Admiring the fine porce-
lain used by the host is good custom at a Japanese tea ceremony, but an offense at an Arabic
coffee table. Giving a clock (not a wristwatch) to a Chinese as a present may be understood as
a warning of his imminent death. Presenting boots to a Chinese means “go away” and may be
a serious insult. In these cases, the Chinese partner may insist on being permitted to pay a
price for the clock or the boots, a counter-gift that need not represent an equivalent value.
Even a merely insinuated reciprocity might remove the insult so that it is highly advisable to
consent to the “deal” (on belated reciprocity see Chapter 10 II. 6. d., below).

g. In the work place, conflicts between employees from different cultures are frequent. The
EU established a project “Quak”. The project is administered by the Institute for Fair Con-
flict Management and Mediation, Cologne/Germany. A training as intercultural “contflict
pilot” including subsequent coaching was offered for DEM 350 (Phone 0221—4305910) (Die
Zeit No. 46 of Nov. 9, 2000). Generally, what has become known by “intercultural commu-
nication” has received attention in the media.

h. Peace and public order within an area or even within a nation state may be threatened by
intercultural strife. In many Western states, groups from different cultural background make use
of liberal and democratic constitutions to stage intercultural conflicts. Examples are Muslimic-
Israelian conflicts, Turkish-Kurdish issues of minority status, the claims of Moluccan citizens in
the Netherlands, Basque separatism, etc.

1. Peaceful international relations are often challenged when peoples from different cultures
raise their claims for better treatment, less discrimination, or non-dominaton by others. An
especially obvious aspect of these problems is international terrorism, such as the attacks on
the World Trade Center in New York and the Pentagon in Washington. D.C., on Sept. 11,
2001. Apart from terrorist attacks, clashes of cultures for understandable or questionable rea-
sons are frequent in a globalized world.

j- Peace-keeping missions of the United Nations as a rule require not only military, finan-
cial, or humanitarian (such as food deliveries) preparations but also anthropological studies of
the cultural situation in the area. For example, knowledge of kinship structures such as clan
power, religious leadership and existing economic distribution systems can be of decisive in-
fluence on the success of the mission.

k. The issues of anthropology thus far mentioned imply what is called cultural anthroplogy.
But also physical anthropology comes into the range of objects to be studied. Research at the
Psychiatric Department of the University Hospital Eppendort (UKE) at Hamburg/Germany
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has shown that there is a significant correlation between migration and schizophrenia. Immi-
grants treated in that department suffer from schizophrenia in 42% of all cases wheresas the
percentage of patients settled in Germany is 27% (Stiddeutsche Zeitung No. 112 of May 15/
16, 1996, Umwelt ..., p. [V). Migration is a field of study of cultural anthropology. In this
case, its link to physical anthropology is obvious (for more examples see Ch. 7).

3. Theory, research, and applied anthropology

In real-life situations, the study of anthropology is at least part of the appropriate approaches
to solutions. However, setting all practical intentions aside, the mere theoretical interest and
the pursuit in researching other cultures, comparing them, and hereby gaining a better under-
standing of one’s own, is a worthwile undertaking. After analyzing another culture, a culture-
related institution or behavior, or the background in culture-determining human modes of
thought, often the interest in drafting plans of how to deal with that subject of study presents
itself. This practical application of anthropological theory and research is called applied an-
thropology.

The survey of legal-anthropologically relevant data delivers the following main types of is-
sues: A group of issues concerns misunderstandings in court proceedings involving the im-
plementation of a nation’s own law, or of a foreign law, and between private, in particular
business, partners. Another group of issues deals with conflict management at the work place,
in national politics, international politics, and on United Nations or some other international
organizational level. A third group is related to the interface of cultural and biological anthro-
pology.

These and other modern issues of legal anthropology, and ways to solve them, should be
familiar to legal practitioners in the 21 century. It is not difficult to name some legal jobs for
which an anthropological education is of particular help: Anthropology forms part of general
human education, comparable to being versed in one’s own tongue, to learning at least one
second language, knowing the basics of math, and becoming familiar with the essentials of
political history including the origins of democracy. The world is composed of different cul-
tures. To respect them implies acquiring some knowledge about them, and inversely, knowing
their characterics is to pay them due respect. Hence, the anthropologist’s job is to add to gen-
eral education.

More specifically, a modern lawyer who almost certainly will be involved in international
work, has to learn the rules of conflict of laws, and in order to apply them, comparative law.
To understand comparative law, this lawyer needs to know comparative culture.

Modern economists will have encountered similar challenges, and so have politicians, dip-
lomats, business managers, merchants and traders. While it is advantageous for them to know
anthropological fundamentals, for members and employees of international organizations such
as United Nations, International Monetary Fund, UNESCO, UNCTAD, NATO etc. as well
as of regional bodies such as the European Union, ASEAN or APEC anthropology is indis-
pensable. This is no less true for every kind of work in foreign aid.

In order to make available this anthropological input to up-to-date legal-economical, po-
litical, diplomatic, or foreign aid work, etc., a certain number of academic anthropologists
(a critical mass) is necessary. Therefore, colleges and universities provide for curricula in an-
thropology and hire specialists to teach them. Since anthropology is a social science based on
empirical observation — field work — academic teaching of anthropology is always combined
with a good deal of practical research. Arm-chair anthropology is always admissible but not
the rule. Thus there is increasing demand for full time teaching and research personnel in an-
thropology in all its fields and geographic areas. These specialists can be asked for advice
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whenever political, economical, legal, foreign aid or United Nations activities are being
planned and more than one culture will be concerned. Some of the large organizations doing
business in the international arena such as governments and international organizations should
hire their own full-time anthropologists. The same applies to Non-Governmentral Organiza-
tions (NGOs) active in foreign cultures.

In sum, speaking of “jobs” anthropology ofters three tracks of professional relevance: It en-
ables every professional to do better work in any kind of international or intercultural con-
texts; it asks for hired academic teaching and research stafts who are also available to advise
political and business oganizations; finally, in sizeable organizations these consultants may be
“in-house” employees. All three types of anthropologists contribute to friction-less culture-
related work, thus promoting inter-cultural peace and understanding, and last but not the
least helping to reduce financial loss which so often has been caused by cross-cultural blun-
ders. For all these practical purposes, the study of anthropology is at least a part of the appro-
priate approaches to solutions to inter-cultural and cross-cultural problems. However, setting
all practical intentions aside, the mere theoretical interest and the pursuit in researching other
cultures, comparing them, and hereby understanding one’s own, is a worthwhile undertaking.

4. Two approaches to the anthropology of law

There are two theoretical approaches to the anthropology of law. One originates in sociology,
the other in comparative law. Of course, there may be more approaches besides those two,
such as from ethology, neurology, education, or religious, political, or philosophical studies.
Sociology and comparative law may provide for the most easy access, however.

Sociology of law is an established subject area of sociology with a long literary tradition.
Mentioning older authorities, for example Max Weber, Theodor Geiger, Julius Stone and
Niklas Luhmann, Zirich sociologist Manfred Rehbinder places sociology of law as a
“dash-science” in the middle between social sciences of law and sociology. Following
H.U. Kantorowicz, Rehbinder assigns to law three objects of study, the value-oriented search
of legal philosophy for justice, the ought-directed normativity of legal dogmatics, and fact-
centered study of “the life of the law” in legal sociology whose task is to study “the context
of law and society.”

The aim of sociology to deal with “the context of law and society” can be paralleled to the
anthropological study of the context of law and culture. However, since anthropology is also
concerned with human universals, there is anthropology independent from a certain culture.
We will see that cultural anthropology may deal with institutions and contexts such as gas sta-
tions, hospitals, soccer fan clubs, stock exchange, or political strategies. A positive parallel to
sociology exists with respect to the dichotomy of genetical and operational approach: Both
sociology and anthropology assume that society and culture contribute to the creation of the
law, and that law operates to shape society per culture.

Starting from sociology as the science of human life in society (in Max Weber’s and Niklas
Luhmann’s tradition), Manfred Rehbinder distinguishes two tendencies: a trend of sociology
to build a theory of social action of the individual, and another trend to build a theory of so-
cial systems. Anthropology refrains from building general theories of human actions.? It rather
describes what humans do in their respective cultural environment, and if there should be
value judgments, they refer to the consequences of such behavior which can be productive or

2 Francis Snyder (1981), at 45, convincingly states that legal anthropologists have so far made relatively few con-
tributions to social theories of law. The reason is the basically observational attitude of anthropologists com-
pared with the primarily model building sociologists.
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counterproductive with regard to the cultural standards chosen in the first place. Anthro-
pology never builds theories of social systems, for the simple reason that many cultures do not
use the concept of system. Systems are mental tools of “Western” thinking. Anthropologists
try to avoid ethnocentric thinking, including Western.

Thus, a sociologist of law who transcends from mere fact-finding to evaluation and norma-
tivity, focuses on culture rather than society (see Ch. 3), keeps an eye open for non-cultural
universals, refrains from model building for individual social acts and social systems, and
avoids ethnocentrism, should be called an anthropologist of law.

The other easy approach to anthropology is from comparative law. Starting from law (as
E.E. Hirsch and EK. Beutel do), anthropology of law covers not only facticities of life of the
law but also extends into legal values (see Ch. 3 I) and into the normativity of legal dogmatics
such as into correlational analysis (see Ch. 6). Knowing at least the base lines of other legal
“systems” 1s essential in today’s world. They are called “legal systems” even when they do not
meet the standards of a system according to Greek logic. Most law schools teach courses in
comparative law, starting from introductory presentations of certain foreign laws, and pro-
ceeding from there to their comparison. These international additions to the teaching of the
own law (which of course is the main task of a legal education) give valuable assistance to
later legal practice. Some of the students of comparative law often ask for more and deeper
treatment, with regard to the cultural background of the foreign laws.

Questions originating in comparative law may include: Why does Muslim law (the sharia)
outlaw interest taking? What are the issues behind Afghan government forming? Why has
ASEAN trouble in accepting the international system of protection of intellectual property? Is
it poverty that characterizes many third world countries, and what could be done about it?
What does it mean that Japanese economy, after years of brillant performance, has difficulties
in finding a new legal orientation? These questions go beyond legal norms. They seek infor-
mation about the cultural setting of the foreign laws. Anthropology of law sets out to answer
them. Seen from this angle, anthropology of law is an extension of comparative law, namely,
comparative culture of law. (That there is more to anthropology than culture when it comes
to human universals has already been observed).

5. Anthropology of law and morals

The two approaches to legal anthropology from sociology and comparative law demonstrate
the rather close interfaces between anthropology of law and other social sciences, and the
humanities. The closest contact is probably the one with the science of religion, not only
comparative religion, but also dogma and ethics. The reason is that in many cultures religious
and legal norms are related, similar, or even identical. Examples are Islam, Hinduism, and
some animist religions (in the wider sense).

The same may be said of the relationship between the sciences of morals and customs on
the one hand and of legal anthropology on the other. In a secularized version, philosophy
may restate norms of religion, morals, and customs. Compared with philosophy, anthro-
pology may appear more “technical” since it prefers empirical observation over speculative
reasoning. Economic rules often interrelate with legal issues. Political science is a neighboring
field in many respects as issues of decolonization, migration and living in an enclave readily
show.

Hence, anthropology is a social science of a rather fundamental nature. It intersects with a
number of other social sciences and in doing so tends to widen and deepen, confirm or re-
fute, the results of those other social sciences by testing them against the standards of observed
cultural or universal behavior.
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6. Types of cases

Types of cases in the anthropology of law are numerous. Three types of cases stand out: con-
flicting normative forums; attempts at development and modernizaton; and cases of cross-
cultural blunders.?

a. Cultural barriers play no minor role in court proceedings. In assault cases, the
defendant may invoke his traditional clan duty to take revenge (see above 1. 2. ¢, d, and Ch. 14
below). A terrorist may — rightly or wrongly — may refer to his obligation to engage in jihad, the
Muslim way of engagement for belief. Marxist class struggle theory may have caused many a
socialist freedom fighter to do things non-Marxist law does not permit, for example to shoot at
people who try to climb the Berlin Wall. Religious usage may invite to take peyote and thereby
violate a federal or state drug law. Tribal custom may require the killing of animals which are
protected under endangered species laws. All these are cases in which a duty prescribed in one
forum, say state law, is in conflict with convictions or obligations under another normative fo-
rum, say religion, or customary law. These situations will be discussed in Ch. 4. Guido
Calabresi has devoted a classical study to these conflicts.* A variation of these cases involve an-
thropologists in the field who come to observe practices they strongly object in view of their
own cultural upbringing, such as infanticide, female circumcision, torture, or forced abortion,
while being prevented from interfering through their professional obligations and bound just to
observe and report what they see.”

b. There are many reports on misguided foreign aid because cultural circumstances had not
been taken into consideration in a timely manner. Albert O. Hirschman lists a number of
failed projects.® M. Cernea gives further examples from Africa where nomads were forced to
become settled farmers which did not work out, and furthermore violated hunting right of
non-sedentary groups.’

c. Finally, countless are the (sad) jokes where some cultural ignoramus offends the host,
business partner, or any polite listener, by saying or doing things intolerable under the local
cultural norm. Insisting on a contractual stipulation “western style”, misjudging sacred feel-
ings, mentioning or committing things that are taboo etc. are unnecessary burdens on inter-
national and intercultural contacts that often ruin a relationship sometimes just opened
through considerable psychological or financial investment.

II. Literature

This book makes reference to four types of literature: (1.) introductory works; (2.) classic lite-
rature for a more in-depth look into the anthropology of law; (3.) specialized bibliograhies at
the end of each Chapter; and (4.) the material quoted throughout the text in footnotes.

I. Introductory works

The following list of books is a guide to introductory study works. It contains treatises, articles
and surveys in the field of legal anthropology. These study works will be quoted in this book
by name, year, and — if necessary — page(s) only.

3 E.T. Hall (1989).

4 Calabresi, Guido, 1987 Ideals, Beliefs, Attitudes, and the Law. New Haven, CT, 1987: Yale University Press
(Germans transl.: Ideale, Uberzeugungen, Einstellungen und ihr Verhiltnis zam Recht, by P. Martin, foreword
by W. Fikentscher). Berlin 1990: Duncker & Humblot.

5 As for the ethical standards of anthropological work, see Chapter 16 II, below.

6 Hirschman (1967); also L.2.f, above.

7 See Chapter 16 III, below.
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2. In-depth-study literature

This section contains a bibliography of books and articles for in-depth study of the anthropology of
law. The bibliography serves as as guide to general literature in the field. It mentions classic
books and articles as well as books and treatises which should be to conculted in the course of
any serious legal anthropological work. In addition, it lists books and articles which, while
focusing only on certain aspects of the field, are relevant to the development and study of le-
gal anthropology as a whole. These works will be referred to in abbreviated form like the
study books listed under a. above.

Appiah; Kwame Anthony (1992). In My Father’s House: Africa in the Philosophy of Culture. New York & Ox-
ford: Oxford Univ. Press

Appiah, Kwame Anthony (2007). Der Kosmopolit. Miinchen: C.H. Beck (anti-“clash”, critical of ethnicity)

Banks, Marcus (1966). Ethnicity: Anthropological Constructions, London: Routledge

Benda-Beckmann, Franz and Keebet von, see von Benda-Beckmann

Benedict, Ruth Fulton (1934), Patterns of Culture. Boston & New York: Mentor Books, with a foreword by
Franz Boas (many reprints)

Bennet, J.W. (ed.) (1998). Classic Anthropology: Critical Essays. New Brunswick & London: Transaction (orig.
1960)

Blok, Anton (1978). Antropologische Perspektiven, Muyderberg: Coutinho (German ed.: Anthropologische Per-
spektiven — Einfithrung, Kritik und Plidoyer — Stuttgart 1985: Klett-Cotta.

Bohannan, Laura, and Paul Bohannan (1953). The Tiv of Central Nigeria. London: International African Intitute

Bohannan, Paul (1989). Justice and Judgment Among the Tiv. London & Oxford: Oxford Univ. Press (1% ed.
1957)

Brague, Rémy (2007). The Law of God: The Philosophical History of an Idea. Chicago & London: Univ. of
Chicago Press (transl. from French by Lydia G. Cochrane)

Calabresi, Guido (1987). Ideals, Beliefs, Attitudes, and the Law, New Haven: Yale Univ. Press (German ed. Berlin
1990: Duncker & Humblot, with a foreword by Wolfgang Fikentscher)

Canaris, see Larenz

Canby, William C., Jr. (2004) American Indian Law in a Nutshell, 4 ed. St. Paul, MN: Thomson-West

Clinton, Robert N. and Rebecca Tsosie, with the collaboration of Carole Goldberg (2004). American Indian
Law: Native Nations and the Federal System. 4th ed. New York: Matthew Bender

Cohen, Felix S. (1941). Handbook of Federal Indian Law, (Washington D.C.: Government Printing Office, an
internal government document); 1958; the history of new editions is complicated: (Washington, D. C.: Govern-
ment Printing Office, revised edition by Department of the Interior in support of termination policy); 1971
(Albuquerque, University of New Mexico Press, reprint, facsimile edition of the original text of 1941); 1982
(Charlottesville, VA: Michie, reprint); 1986 (Lawrence, KS: Five Rings Corp. Wheat Law Library, reprint);
1988 (New York: William S. Hein & Company, reprint); 2005 (“2005 edition”; Charlottesville, VA: Michie;
Nell Jessup Newton, Robert Anderson, Carole Goldberg, John LaVelle, Judith V. Royster, Joseph William
Singer, Rennard Strickland (eds.), and 29 contributing authors: Bethany Berger, Kenneth H. Bobroft, Jo
Carillo, Gavin Clarkson, Richard Collins, Barbara Creel, Christine Zuni Cruz, Bruce Duthu, Philip Frickey,
David Getches, Lorie Graham, Sarah Krakoff, Robert Laurence, Stacy Leeds, Valerie Phillips, Vicki Limas,
Melody McKenzie, Richard Monette, Frank Pommersheim, G. William Rice, Lindsay Robertson; Patricia
Sekaquaptewa, Alex Tallchief Skibine, Dean Suagee, Melissa Tatum, Gloria Valencia-Weber, Kevin Washburn,
Mary Christina Wood, Kevin Worthen. It is planned to publish an up-to-date version every other year)

De Waal, Frans (1996). Good Natured. The Origins of Right and Wrong in Humans and Other Animals. Cam-
bridge, MA: Harvard Univ. Press

Douglas. Mary (1966). Purity and Danger. London: Routledge & Kegan Paul (274 ed. 2002, with a new preface by
the author)

Ellickson, Robert C. (1991). Order Without Law: How Neighbors Settle Disputes, 224 ed. Cambridge, Mass:
Harvard Univ. Press

Epstein, A.L. (ed.) (1967). The Craft of Social Anthropology, London etc.: Tavistock

Evans-Pritchard, Ewald Evan (1940). The Nuer: A Description of the Modes of Livelihood and Political Institu-
tions of a Nilotic People. Oxford: Clarendon (reprints 1950, 1968)

Evans-Pritchard, Ewald Evan (1965). Theories of Primitive Religions. Oxford: Clarendon

El Fadl, Khaled Abou (2004). Islam and the Challenge of Democracy, Joshua Cohen & Deborah Chasman (eds.).
Princeton & Oxford: Princeton Univ. Press



40 Wolfgang Fikentscher

Feeley, Malcolm M. (1976). The Concept of Laws in Social Sciences: Critique and Notes on an Expanded View,
10 Law and Society Rev. 497—523

Feest, Christian E & Karl-Heinz Kohl (eds.) (2001). Hauptwerke der Ethnologie. Stuttgart: Kroner

Fikentscher, Kai and Wolfgang Fikentscher (2001). Kulturanthropologie — Ansitze zu einer erneuten Standort-
bestimmung, in: W. Fikentscher & Kommission fiir kulturanthropologische Studien (eds.). Begegnung und
Konflikt — eine kulturanthropologische Bestandsaufnahme —, Bayerische Akademie der Wissenschaften, Philo-
sophisch-Historische Klasse, Abhandlungen, Neue Folge, Heft 120/2001. Munich: C.H. Beck (Commission),
9-32

Fikentscher, Wolfgang (1975—1977). Methoden des Rechts in vergleichender Darstellung. Tiibingen: Mohr
Siebeck. The five volumes are indicated as follows: vol.1 (1975 a); vol. 2 (1975 b); vol. 3 (1976); vol. 4 (1977 a);
vol. 5 (1977 b). Vol. 1 contains anthropology and Roman legal systems; vol. 2 the Angloamerican legal system;
vol. 3 Continental legal systems and Marxism; vol. 4 my own theory of legal method, and a draft for a Euro-
pean legal method (“Fallnorm”); vol. s postscript, registers, and bibliography

Fikentscher, Wolfgang (1993). Probleme der Uberleitung einer sozialistischen Zentralverwaltungswirtschaft in eine
umweltsoziale Marktwirtschaft, in: P. Badura & Scholz (eds.), FS Peter Lerche, Munich 1993: C.H. Beck, 893—
912

Fikentscher, Wolfgang (1997), Die Freiheit und ihr Paradox, Grifelfing: FAZ & Resch

Fikentscher, Wolfgang (1998). Das Wechselspiel von Gewohnbheitsrecht und Menschenredhten im Kulturvergleich,
in: Heinrich Scholler (Hrsg.), Gewohnheitsrecht Menschenrechte, Aspekte eines vielschichtigen Beziehungs-
systems, Arbeiten zur Rechtsvergleichung Nr. 214, Baden-Baden 1998: Nomos, 17—40

Fikentscher, Wolfgang (2000). Ein juristisches Jahrhundert, Rechtshistorisches Journal 19 (2000), 560—567

Fikentscher, Wolfgang, Herbert Franke & Oskar Kohler (eds., W. Fikentscher acting ed.) (1980). Entstehung und
‘Wandel rechtliche Traditionen. Historische Anthropologie vol. 2. Freiburg i. B.: Alber

Fikentscher, Wolfgang & Thomas Ramsauer, Traditionswissen — Tummelplatz immaterialgiiterrechtlicher Prinzipien,
in: Urheberrecht, Gestern — Heute — Morgen, Festschrift flir Adolf Dietz zum 65. Geburtstag, hrsg. v.P. Ganea,
Chr. Heath u. G. Schricker, Miinchen 2001: C.H. Beck, 25—41

Fikentscher, Wolfgang & Wolfgang Wickler (eds.) (2000). Gene, Kultur und Recht. Bern: Stampfli

Funk, Julika (2002). Fokus: Anthropology and Historical Social Research, 25 Historische Sozialforschung, No. 54—
138

Gates, Hill (1991). Marxist Approaches in Economic Anthropology. Lanham, MD: Univ. Press of America

Gates, Hill (1996). China’s Motor: A Thousand Years of Petty Capitalsm. Ithaka & London: Cornell Univ. Press

Getches, David H, Charles E Wilkinson, & Robert A. Williams (2004). Cases and Materials on Federal Indian
Law, sth ed. St. Paul, MN: West (cit. Getches)

Gluckman, Max (1965). The Ideas in Barotse Jurisprudence. Manchester: Manchester Univ. Press

Gruter, Margaret (1991). Law and the Mind: Biological Origins of Human Behavior. Newbury Park: Sage

Gruter, Margaret (1993) Rechtsverhalten: Biologische Grundlagen mit Beispielen aus dem Familien- und Um-
weltrecht. K6ln: Dr. Otto Schmidt

Hall, Edward T. 1983). The Dance of Live: The Other Dimension of Time. Garden City & New York: Double-
day

Hall, Edward T. (1989). Beyond Culture. New York: Anchor Books

Hall, Edward T. & Mildred Reed Hall (1989). Understanding Cultural Differences. Yarmouth, ME: Intercultural
Press

Hamburger, Ludwig (1967). Fragmented Society: The Structure of Thai Music. Sociologus, Zeitschrift flir Sozio-
logie, Soziopsychologie und ethnologische Forschung. 54t

Hann, Christopher & the “Civil Religion” Group (eds.) (2006). The Postsocialist Religious Question. Berlin &
New Brunswick/London: Lit & Transaction Publ. (cited Hann & Group)

Harris, Marvin (1968). The Rise oof Anthropological Theory: A Histoty of Theories of Culture. New York:
Crowell

Hatch, Elvin (1973). Theories of Man and Culture. New York: Columbia Univ. Press

Hauser-Schiublin, B. & Ulrich Braukimper (2002). Ethnologie der Globalisierung. Berlin: Reimer

Headland, Thomas N., Kenneth L. Pike and Marvin Harris (eds.) (1990). Emics and Etics: The Insider/Outsider
Debate. Newbury Park: Sage

Heiss, Helmut (2001). Briickenschlag zwischen den Kulturen des Ostseeraums: Das Recht als Integrationsinstru-
ment im Ostseeraum. Tiibingen: Mohr Siebeck

Hertz, Ellen (1998). The Trading Crowd: An Ethnography of the Shanghai Stock Market. Cambridge: Cambridge
Univ. Press (repr. 2000)

Hirschman, Albert O. (1967). Development Objects Observed. Washington, D. C.: Brookings



Anthropology of law as a science 41

Hof, Hagen (1996) Rechtsethnologie. Recht im Kontext von Verhalten und ausserrechtlicher Verhaltensregeln.
Heidelberg: Decker

Holland, John H. (1995). Hidden Order: How Adaptation Builds Complexity. Reading. Mass: Addison-Wesley,
Helix Books

Jakob, Raimund & Wolfgang Fikentscher (2000). Korruption, Reziprozitit und Recht. Bern: Stimpfli

Kokot, Waltraut, Thomas Hengartner & Kathrin Wildner (2000). Kulturwissenschaftliche Stadtforschung. Eine
Bestandsaufnahme. Kulturanalysen vol. 3. Berlin: Reimer

Kramer, Fritz & Christian Sigrist (1978). Gesellschaften ohne Staat: Gleichheit und Gegenseitigkeit. Frank-
furt/Main: Syndikat/EVA

Kuper, Adam (1983). Anthropology and Anthropologists: The Modern British School. London: Routledge and
Kegan Paul

Landau, Jacob M. (1958). Studies in the Arab Theater and Cinema. Philadelphia: U. of Penns. Press (French ed.
Paris 1965: Maisonneuve & Larose

Lang, Hartmut (1994). Wissenschaftstheorie fiir die ethnologische Praxis, 2nd- ed. Berlin: Reimer

Larenz, Karl (1991). Methodenlehre der Rechtswissenschaft, 6t ed. Berlin: Springer. A later edition by C.-
W. Canaris (2003), Methodenlehre der Rechtswissenschaft, gekiirzte Studienausgabe, 4% ed. Berlin etc.:
Springer

Llewellyn, Karl N. % E. Adamson Hoebel (1941). The Cheyenne Way. Norman, OK: Univ. of Oklahoma Press

Malinowski, Bronislaw (1926). Crime and Custom in Savage Society. London: Routledge & Kegan Paul

Mayali, Laurant (1994). Identité et droit de I'autre. Studies in Comparative Legal History, a Robbins Collection
Publication. Berkeley: Univ. of California at Berkeley

Mayali, Laurant (1993). Of Strangers and Foreigners. Studies in Comparative Legal History, a Robbins Collection
Publication: Univ. of California at Berkeley

Merryman, John Henry (1985). The Civil Law Tradition. Stanford: Stanford Univ. Press

Moore, Sally Falk (ed.), Law and Anthropology: A Reader, Oxford 2004: Blackwell

Nader, Laura (ed.) (1997) Law in Culture and Society. With a New Preface. Chicago: Aldine (1% ed. 1969)

Nader, Laura (2002), The Life of the Law. Berkeley: Univ. of California Press

Chie Nakane, Chie (1970/1974). Japanese Society (New York, 1970; revised edition Middlesex, England, 1973;
reprint, 1974

Nixdorft, Heide & Thomas Hauschild (eds.) (1982). Europiische Ethnologie. Berlin: R eimer

Ortiz, Alfonso (1969). The Tewa World: Space, Time, Being and Becoming in a Pueblo Society, Chicago: Chi-
cago Univ. Press

Ortner, Sherry B. (1984). Theory in Anthropology Since the Sixties, 26 Comparative Studies in Society and His-
tory, 126—166

Pevar, Stephen L. (1992). The Rights of Indians and Tribes: The Basic ACLU Guide to Indian and Tribal Rights,
2nd ed. London & Sidney: Bantam Books (1st ed. 1983)

Renteln, Alison D. (2004), The Cultusal Defense. Oxford: Oxford Univ. Press

Roberts, Simon (1979). Order and Dispute: Introduction to Legal Anthropology. New York: Penguin, St. Martin’s
Press

Rosen, Lawrence (1989). The Anthropology of Justice: Law as Culture in Islamic Society. Cambridge: Cambridge
Univ. Press

Sacco, Rodolfo (2008). Anthropologie juridique: Apport a une macrohistoire du droit. Paris: Dalloz-Sirey

Sack, Peter (1991). Monismus oder Pluralismus der Rechtskulturen? Anthropologische und ethnologische Grund-
lagen traditioneller und moderner Rechtskulturen, Berlin: Duncker & Humblot (orig. Kobe 1987)

Sack, Peter & Jonathon Aleck (eds.) (1992). Law and Anthropology. New York: NYU Press

Sahlins, Marshall (1963). Poor Man, Rich Man, Big Man, Chief: Political Types in Melanesia and Polynesia,
s Comparative Studies in Society and History, 285—303

Sarat, Austin & Jonathan Simon (eds.) (2003). Cultural Analysis, Cultural Studies, and the Law: Moving Beyond
Legal Realism. Durham & London: Duke Univ. Press

Schmied-Kowarzik, Wolfdietrich & Justin Stagl (eds.) (1993). Grundfragen der Ethnologie, 224 ed. Berlin: Reimer

Schott, Riidiger (1970). Die Funktionen des Rechts in primitiven Gesellschaften. In: Lautmann, Riidiger, Werner
Maihofer and Helmut Schelsky (eds.). Die Funktionen des Rechts in der modernen Gesellschaft. Jahrbuch fiir
Rechtssoziologie und Rechtstheorie, vol. 1 (1970) 107-174

Schweizer, Thomas (1992). Die Sozialstruktur als Problem der ethnologischen Forschung, 117, Zeitschrift fuir
Ethnologie, 17—40

Service, Elman R. (1975). Origins of the State and Civilizations: The Process of Cultural Evolution. New York:
‘W. W. Norton



42 Wolfgang Fikentscher

Snyder, Francis G. (1981). Anthropology: Dispute Processes and Law: An Introduction. 8 British Journal of Law
and Society, 141 ft.

Snyder, Francis G. (1993). Law and Anthropology: A Review.: EUI Working Paper LAW No. 93/4. Badia Fieso-
lana, San Domenico: European University Institute

Szalay, Mikés (1983). Ethnologie und Geschichte. Berlin: Reimer

Thompson, Michael, Richard Ellis and Aaron Wildavsky (1990). Cultural Theory. Boulder: Westview Press (theo-
ries on intercultural understanding)

Twining, William (1973). Law and Anthropology A Case Study in Interdisciplinary Cooperation, 7 Law & Society
Rev. sorft.

von Benda-Beckmann, Franz and Keebet (2007). Gesellschaftliche Wirkung von Recht: Rechtsethnologische
Perspektiven. Berlin: Reimer

Waal, Frans de, see De Waal

Zak, Paul (ed.) (2008). Moral Markets: The Critical Role of Values in the Economy. Princeton & Oxford: Prince-
ton Univ. Press.

Zweigert, Konrad & Hein K6tz (1992). An Introduction to Comparative Law. Oxford: Clarendon

3. Chapter bibliographies

Each Chapter (and sometimes a subchapter) ends with a section called “bibliography”. These
bibliographies contain literature specific to the issues discussed in the chapter. Therefore, the
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II1. Anthropology of law as a social science

Eric Wolf once remarked of anthorpology that “the whole field is coming apart.”® What he
meant was that as a field of science, or — in case it has never been a science — at least of schol-
arly studies, anthropology today lacks the coherence which is needed to identify any field of
academic effort. His reasons were based in part on claims of other sciences such as sociology
and history, in part on internal discrepancies between cultural and biological “anthropology”,
and again in part on a fuzziness of study objects which could no longer be found in ethnic
contexts alone but increasingly also in non-ethnic life worlds such as poverty, illness, urban
living, or international relations.

Even at his time, Eric Wolf’s postmodern skepticism was not shared by many teachers and
researchers of anthropology. Obviously, the field still exists. However, Eric Wolf is right in
that it seems to be in need of a new definition of scope and contents. This subchapter intends
to point to some aspects how this need might possibly be addressed. The first question to be
raised is whether anthropology is a science, and if yes, whether it is a social science (1.). The
second focus is on empiry. Is anthropology an empirical social science, or is it not? (2.).
Thirdly, the relationship of anthroplogy to kindred social sciences, for instance sociology,
ethology, and cultusal studies has to be determined (3.). A fourth issue concerns anthropo-
logical reasoning and concluding, in other words, the nature of the anthropological judg-
ment, especially in legal terms (4.—6.). Finally, what does anthropology in general, and legal
anthropology in particular, as social science, purport to discover? (7.).

I. The concept of science against the background of the Leibniz-Hume-Kant debate

The term “science” has different meanings in the Anglo-American tradition and on the
European continent. The rebirth of critical thinking in the wake of humanism and Renais-
sance during the “long” sixteenth century developed into two distinct directions. The back-
ground of this split between the English and the Continental European traditions of philoso-
phizing is the difference between English and Continental scholasticism: in England, Platonic
epistemology was maintained in view of the intended integration of Greek antiquity into
Christianity from the twelfth century onward (Thomas Beckett, John of Salisbury, Anselm of
Canterbury, Ranulf of Glanville, William Ockham), whereas on the continent Aristotelian
gnostic teleology prevailed (details and references in W. Fikentscher (1975 a), Ch. 5, and
(1975 b) Ch. 11 I). In England, an empiricist skepticism proposed that from a perceived is no
conceptual ought can be derived. The most important names of this philosophical line are
Francis Bacon (1561—1626) and David Hume (1711-1776). From this vantage point, an
evaluation cannot be scientific. On the Continent, Gottfried Wilhelm Leibniz (1646—1716)
represents an influential philosophy based on deductive conceptualities. Along this line,
evaluations are open to scientific treatment. Immanuel Kant (1724—1804) in his “critical
period” developed a philosophical methodology able to bridge to two differing positions so
that, in his words, perception without concepts need no longer be blind, and concepts with-
out perception need no longer be empty.

Kant’s “trick” was the synthetical a priori in the application of practical judgment (see be-
low 2.). This approach opened the road to scientific evaluations for moral ends. But while
Kant’s critical philosophy was in part substantively influential in Anglo-American philosophy,
it did not change anymore its general concept of science. To this day, the term “science” re-

8 Eric Wolf, They Divide and Subdivide and Call It Anthropology, New York Times, of November 30, 1980;
see also S.B. Ortner (1984) and W. Fikentscher (1995/2004), 87.
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mains reserved to empirical thinking, and thus speculative philosophy, in the Anglo-American
world, is not called scientific, evaluations remaining “guesswork”. By contrast, Continental
philosophy regards evaluations scientifically accessible.

Hence, in the Anglo-American world, the main distinction runs between empirical science
and non-empirical (= speculative) non-science (Alfred North Whitehead, 1861-1947). On
the continent, where evaluations are a matter of science, the traditional distinction runs, ac-
cording to Wilhelm Dilthey (1833—1911) between Naturwissenschaften (natural sciences) and
Geisteswissenschaften (mind sciences, humanities), a distinction which is presently under discus-
sion again. We shared the postulate that it should be retained (Kai Fikentscher and Wolfgang
Fikentscher, 2001). This leads to the following terminological difficulty, which affects anthro-
pology:

On the Continent, the natural sciences are restricted to the (empirically-based) sciences of
inanimate and animate nature, whereas the mental sciences (les humanités) encompass philoso-
phy and other (non-empirical) humanities as well as the social sciences such as law, economics,
sociology, and anthropology which being social sciences work empirically. In the Anglo-
American tradition, the sciences consist of the sciences of inanimate and animate nature
(bio- or life sciences) and the social sciences, in sum all empirically working sciences (“bio”
and “social”), whereas the humanities, unlike the French humanités, are limited to non-
empirical (= “speculative”) tasks. Thus, on the Continent, anthropology is a science as are the
other cultural sciences (Kulturwissenschaften), but in the UK, USA and other academis tradi-
tions following them, not. The reason for this terminological split is, as has been said before, a
difference in the acceptance of evaluations (traced to and derived from Kant’s synthetical apri-
ori) as being scientific, in other words, in the reception of Kant’s critique of practical reason.

2. History and system. Diachronic vs. synchronic research

To understand the work of anthropologists, another orientation in what is called the science
of sciences may be helpful. It concerns the relations between history, system, and comparison.
In one of his first lectures (on legal method) as recently appointed (1803) professor in Mar-
burg, Friedrich-Carl von Savigny (1779-1861) taught that every legal issue can be understood
either as historical, or as systematic. Karl Larenz (1991), 10 note 1, quotes Wesenberg to this
effect (G. Wesenberg, ed. 1951, Kollegmitschrift of E C. von Savigny’s class on legal method
of winter 1802/03 by Jacob Grimm. Unaware of von Savigny’s remark, other authors in other
social sciences throughout the 19t and 20 century made similar distinctions.” The most in-
fluential terminology was introduced by the Swiss linguist Ferdinand de Saussure (1857-1913)
in his Cours de linguistique générale (final version 1916). De Saussure called the systematic
approach synchronic, and the historical diachronic. In this sense, anthropology is both a syn-
chronic and diachronic science. To illustrate, the names given (in anthropological research) to
family members in the various cultures form a system of six basic types, but how these types
have historically been developed is another question (see Ch. 8).

A particularly interesting contribution comes from Guido Adler (1855—1941), the Austrian
musicologist, in his article “Umfang, Methode und Ziel der Musikwissenschaft”, Viertel-
jahresschrift flir Musikwissenschaft I, 1885, sff. In musical science, he distinguishes the system-
atic (systematic musicology) and the comparative approach to an issue, and within the com-

9 W. Fikentscher, Les rapports du droit privé et de son histoire (Lélément historique en droit privé), in: Facolta
di giurisprudenza dell’ universita di Pisa (ed.), Studi in memoria di Lorenzo Mossa, vol. II, Padua 1961: CE-
DAM, 181-189; advance publication as monograph by CEDAM 1960; reprinted in W. Fikentscher (1977 a),
685—692.
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parative approach he again distinguishes comparison over time (historical musicology) and
comparison in space (ethnomusicology). He does not give a particular terminology to his tri-
partite distinctions, and so his proposal went largely unnoticed although it fits all social sci-
ences. It also serves to understand anthropological issues, and so Kai Fikentscher and I (2001,
22 dd.) proposed also to use it in anthropology. The systematic approach may be called syn-
chronic, the historical diachronic, and the culturally comparative syncritic, from Greek synkrisis
= comparison. De Saussure’s duality of synchronic and diachronic misses the point that
geograhic comparison does not necessarily produce a system.

3. Anthropology and related fields

Anthropology is related to other social sciences. Here follow some brief characterizations
which do not intend to build a complete structure of the social sciences. This would be a task
of the “science (or theory) of sciences” (Wissenschaftstheorie).

a. Anthropology is a comparative science (the subtitle of L. Pospisil’s book “Anthropology of
Law” reads: “A Comparative Theory”). Thus, it describes commonalities among and distinc-
tions between ethnic groups or other (non-ethnic) human life worlds (such as the cultures of
urban, youth, hospital, or airport societies), and may draw theoretical or practical inferences
from such comparisons. In this comparative work, anthropology resembles comparative phi-
losophy,!® comparative culture, comparative law (a well established field, regularly taught at
law schools), comparative religion, comparative moral theory, comparison of economic sys-
tems, comparison of political systems, etc.

b. Interestingly, comparative sociology is almost non-existant since Max Weber’s death
(1920), perhaps because the main interest of modern sociology is the study of what is assumed
to be universals of human societies, such as “civilization” or — even more abstract — “struc-
ture” or “system” (Talcott Parsons, Niklas Luhmann). Deducing from general concepts such
as “civilization”, “structure” or “system”, modern sociology starts from a rather ethnocentric,
namely, Western position and is thus not equipped, and often not utilized, to engage in the
study of non-Western cultures which often lack civilizational, structural, or systematic prop-
erties (see Ch. 3). Therefore, anthropological work after Max Weber often includes socio-
logical issues, such as political or other societal forms of human ordering. Recently, some so-
ciologists have felt this cross-cultural deficit on the sociological agenda and have tried to
resume sociological work where Max Weber’s culture-comparative studies ended. But as so-
ciology and anthropology have since then developed very different methodologies, and an-
thropological results after 1920 often have gone unnoticed by sociologists, misunderstandings
occur. It is timely to convene anthropologists and culture-comparing sociologists and other
social scientists to study each other’s methods and combine their efforts. This is all the more
urgent since anthropologists have branched out from classical ethnic studies to include institu-
tional and other non-ethnic “life world” issues as objects of study.

c. Until progress has been made in promoting this inter-science contact, the following
characteristics have to be kept in mind (cf. I.1 and 4, above): (1) Sociology starts from human
aggregations — societies —, anthropology from the single human being (anthropos = man, in-
cluding male and female). (2) Sociology is traditionally an ethnocentric social science and uses
concepts developed from Western society, whereas anthropology tries to avoid ethnocentric
reasoning. (3) Sociology is principally not interested in cultures other than Western, while
anthropology’s focus are the many-faceted cultures of this world. (4) Methodologically, soci-

10 E. g., Paul Masson-Oursel,. Comparative Philosophy, London 1926: Routledge & Kegan Paul. Treatments of
comparative philosophy are rare.



46 Wolfgang Fikentscher

ology does not distinguish the emic (outside) — etic (inside) view on the phenomena to be
studied, for anthropology this distinction and its problems are central, for details, see subchap-
ter V in this Ch. 1.

d. Ethology (Verhaltensforschung) is the science of animal and human behavior. It is a sub-
field of biology. Thus, human ethology is the biology of human behavior. Primarily, it is not
interested in the human cultures, their properties and differences, but it rather works
a-cultural. In other words, it is mainly interested in human universals, not in cultural or other
life-world specificities.

However, in biological anthropology, human behavior occupies a large share of the ques-
tions to be investigated: What does it culturally mean that man began to have fire? How do
the properties of the brain affect the abilities of an pianist to produce music? Does the human
behavioral apparatus influnce what humans may or may not do? Are there legal consequences
to be drawn from the premenstrual syndrome? Questions such as these are frequent, and of-
ten only the combination of cultural and behavioral approaches lead to satisfactory answers to
an anthropological problem.

In cultural anthropology, ethnology and anthropology are nececessarily interlinked when
“nature-nurture” issues are involved, such as in the context of “purity and danger”, or in
connection with the religious type of the cult of the dead or similar issues of aninimist soul
beliefs."! The following is a preview on Chapter 7 IV. where the four-function theory is dis-
cussed in more detail:

There are four distinct functions of biology for the social sciences as far as they work em-
pirically:'?> There are two constraining and two liberating functions. (1) Constraining function
No. I holdss that social sciences should not recommend actions that run outright against bio-
logy. Thus, a law that prescribes anarchy — a desire of many 1968 students — has little chances
of being obeyed since the human mind is programmed to follow some regularity, and Lenin’s
attempt of 1919 to prohibit inheritance was given up only two years later. Constraining func-
tion No. IT advises the normgiver to listen to substantive biological counsel. Environmental
protection offers examples.

The liberating functions turn the thrust around: Biology does not inhibit cultural possibili-
ties, rather biology invites to use cultural possibilities not yet culturally envisaged. Liberating
function No. [ points to cultural opportunities hitherto hidden behind neglect or even out-
lawed as “holy cows” that should not be molested.”> A Polynesian king’s son drowned during
a fishing expedition. The king prohibited future boat building. His subjects almost starved
since on that island fishing was the main food source. The human brain is neurologically
equipped for critical thinking about the true, the good, and the esthetically pleasing (see 4. b.,
below). Political systems that dictate the non-use of critical thinking are biologically wrong.
In utilizing biological opportunities, liberating function No. II suggests to avail oneself of
substantive alternatives offered by nature. African wilddogs hunt large prey by dividing tasks
among themselves for they are bound to cooperate. Wolves hunt not only under such a prin-
ciple of division of labor, but even assumes changing roles within this division: some hide,

11 See W. Fikentscher, The Soul as Norm: Reflections on an Ojibway Burial Site, in: Krawietz, Werner (Hrsg.),
Sprache, Symbol und Symbolverwendungen in Ethnologie, Kulturanthropologie, Religion und Recht, Fest-
schrift Riidiger Schott, Berlin 1993, 457—465; also in: The Ethology of Law, Festschrift in Honor of Margaret
Gruter, hrsg. v. Roger D. Masters (New York, etc. 1994) 108—116; idem (2004 a) 223—227.

12 McGuire & W. Fi